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ADMINISTRATIVE APPEAL DECISION NOTICE 










Appeal Control No.: 08-095-19 R 
Benjamin Gilliam, 14-A-5126 
Suffolk County Correctional Facility 
110 Center Drive South 
Riverhead, NY 11 901 
July 22, 2019 revocation of release and imposition of a time assessment of time 
served plus 3 months. 
July 15, 2019 
Appellant's Letter-brief received August 12, 2019 
Statement of the Appeals Unit's Findings and Recommendation 
Records relied upon: Notice of Violation, Violation of Release Report, Final Hearing Transcript, Parole 
Revocation Decision Notice 
The undersigned determine that the decision appealed is hereby: 
_Reversed, remanded for de novo hearing _ Reversed,_ violation va~ated 
f?,r de novo review of time assessment only Modified to ____ _ 
_ Reversed, remanded for de novo hearing _ Reversed, violation vacated 
Modified to ____ _ _ Vacated for de novo review of time assessment only 
~firmed _Reversed, remanded for de novo hearing _ Reversed, violation vacated 
Commissioner _ Vacated for de novo review of time assessment only Modified to ____ _ 
If the Final Determina.tion is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's determination must be annexed hereto. 
This Final Determination, the related Statement of the Appeals Unit's Findings and the separate findin s of 
the Parole Board, if any, were mailed to the Inmate and the Inmate's Counsel, if any, on \ ll.Y JO H 
Distribution: Appeals Unit -Appellant·- Appellant's Counsel - Inst. Parole File - Central File 
P-2002(B) (11/2018) 
STATE OF NEW YORK – BOARD OF PAROLE 
APPEALS UNIT FINDINGS & RECOMMENDATION 
Name: Gilliam, Benjamin  DIN: 14-A-5126 
Facility: Released AC No.:  08-095-19 R 
    
Findings: (Page 1 of 2) 
 
Appellant challenges the July 22, 2019 determination of the administrative law judge (“ALJ”), 
revoking release and imposing a time assessment of time served plus 3 months. The instant offense 
involved possession of heroin with the intent to sell. The parole revocation charges stemmed from 
an incident wherein Appellant was observed with a woman that a special written condition 
prohibited him from having contact with. Following a contested hearing, the ALJ sustained one 
charge for failing to comply with the special written conditions that were imposed when he had 
contact with the woman. Appellant raises the following issues: 1) jail time from a prior warrant 
when he was found not guilty should be credited toward this time assessment; 2) time spent in jail 
while awaiting trial should count toward the time assessment; 3) special conditions #10 and #14 
should be removed; 4) the Appeals Unit should order his lower-level attorney to hand over 
documents; 5) the withdrawn charges should not have been dismissed; 6) the ALJ was biased; 7) 
the testimony of the parole officer was not accurate; and 8) the ALJ did not immediately inform 
Appellant of the decision at the final hearing. These arguments are without merit.  
 
Appellant’s contention regarding jail time from a prior warrant is without merit. An inmate who 
serves in excess of his sentence, and is subsequently rearrested, may not bank the extra time served 
before to offset time on the new sentence. This applies to parole violators as well. This is due to 
the public policy of not encouraging individuals to commit crimes, knowing they have a line of 
credit that can be applied against potential future sentences. Bryant v Warden, Metropolitan 
Correctional Center, 776 F.2d 394, 396 (2d Cir. 1985), cert. den., 475 U.S. 1023, 106 S.Ct. 1216, 
89 L.Ed2d 327 (1986); McGinnis v U.S.,  452 F.2d 833 (2d Cir. 1971) cert. den. 406 U.S. 905, 92 
S.Ct. 1606, 31 L.Ed.2d 815.    “Credit for excess jail time allegedly served in connection with a 
prior sentence does not partake of the attributes of a tax-loss carryforward or a depreciating asset…  
the uncredited jail time neither entitled [the inmate] to play a ‘Get Out of Jail Free’ card on [the 
latter sentence], nor, when that was denied, to draw from the ‘Community Chest’.”  Harris v City 
of New York, 44 F.Supp.2d 510, 512 (S.D.N.Y. 1999). Appellant’s argument that time spent in 
jail while awaiting trial should count toward the time assessment is moot, as he has served the time 
and been released. 
 
Appellant’s claim that special conditions #10 and #14 should be removed – when he was 
revoked for violating special condition #13 – is irrelevant to the proceeding because he was not 
found guilty of violating those conditions. This is also an improper forum to challenge special 
conditions as the issue is beyond the jurisdiction of the Appeals Unit.  See 9 NYCRR 8006.3.  Any 
objection should have been raised in a separate proceeding.  In any event, we note parole officers 
have wide discretion over special conditions.  Matter of Williams v New York State Division of 
Parole, 71 A.D.3d 524, 899 N.Y.S.2d 146 (1st Dept. 2010), appeal dismissed 15 N.Y.3d 770 (2010), 
lv.denied 15 N.Y.3d 710 (2010); People ex rel. Stevenson v. Warden, Rikers Island, 24 A.D.3d 
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122, 123, 806 N.Y.S.2d 185, 186 (1st Dept. 2005), lv. denied 6 N.Y.3d 826, 816 N.Y.S.2d 747 
(2006).    
 
Requesting that the Appeals Unit order Appellant’s lower-level attorney to hand over 
documents is also beyond the jurisdiction of the Appeals Unit. The Appeals Unit similarly has no 
jurisdiction over dismissed charges as it is not an appealable issue.  See 9 NYCRR 8006.3. 
 
There is simply no support in the record for appellant’s claim that the administrative law judge 
was prejudiced or biased against him.  Matter of Hampton v. Kirkpatrick, 82 A.D.3d 1639, 919 
N.Y.S.2d 422 (4th Dept. 2011); People ex rel. Brazeau v. McLaughlin, 233 A.D.2d 724, 725, 650 
N.Y.S.2d 361 (3d Dept. 1996), lv. denied, 89 N.Y.2d 810, 656 N.Y.S.2d 738 (1997). There is a 
presumption of honesty and integrity that attaches to Judges and administrative fact-finders.  See 
People ex rel. Carlo v. Bednosky, 294 A.D.2d 382, 383, 741 N.Y.S.2d 703 (2d Dept. 2002); People 
ex. rel. Johnson v. New York State Bd. of Parole, 180 A.D.2d 914, 916, 580 N.Y.S.2d 957, 959 (3d 
Dept. 1992).  The Board is presumed to follow its statutory commands and internal policies in 
fulfilling its obligations.  See Garner v. Jones, 529 U.S. 244, 256, 120 S. Ct. 1362, 1371 (2000).   
 
While Appellant may dispute the testimony of the parole officer, credibility issues are left to the 
discretion of the ALJ.  Matter of Gainey v. Stanford, 157 A.D.3d 1176, 70 N.Y.S.3d 589 (3d Dept. 
2018); Osman v. Stanford, 137 A.D.3d 628, 26 N.Y.S.3d 852 (1st Dept. 2016); Matter of Wilson v 
Evans, 104 A.D.3d 1190, 960 N.Y.S.2d 807 (4th Dept. 2013).   
 
Finally, pursuant to Executive Law § 259-i(3)(f)(xi), the written decision is “to be made 
available to the alleged violator and his counsel.”  Cf. 9 N.Y.C.R.R. § 8005.20(f) (“As soon as 
practicable after a violation hearing, the alleged violator and his attorney shall be advised in 
writing of the violation hearing decision, or decision and recommendation, including the reason 
for the determination and the evidence relied upon”). Thus, the decision is not required to be 
made on the same day as the final hearing. 
 
Recommendation:  Affirm. 
